IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEON JAMES : ClVIL ACTION
V. :

SUPERI NTENDENT, OF SCI HUNTI NGTON, :

etc., et al. : No. 97-2864

VEMORANDUM AND ORDER

Norma L. Shapiro, S. J. January 3, 2000
Petitioner Leon Janes ("Janes") has filed a petition
for wit of habeas corpus under 28 U S.C. § 2254. By order
of August 18, 1998, the court referred his petition to the
United States Magi strate Judge Diane M Wl sh ("Judge
Wel sh”) for a Report and Recomrendati on. Judge Wl sh
recomrended denial of the petition; James filed objections
to that reconmendation. After de novo consideration of
petitioner's objections, the Report and Recommendation wi ||
be approved and the petition will be denied.

PROCEDURAL HI STORY

On June 12, 1975, petitioner was convicted in the Court
of Common Pl eas of Phil adel phia County of first degree
mur der, aggravated robbery, burglary, and assault and

1

battery with intent to commt nurder. The petitioner was

subsequently sentenced to a life termof inprisonnment for

! Thiswas his second trial; the petitioner's first trial had resulted in his conviction on the
same charges. Commonwealth v. James, 393 A.2d 1199, 12000 (Pa. 1978). On direct
appeal, the Supreme Court of Pennsylvania granted ajoint request for remand. 1d. On
March 5, 1975, the remand court granted the petitioner's motion for anew trial. Id.
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mur der and concurrent ternms of ten to twenty years for
robbery and burglary and three and one-half to seven years
for assault. The petitioner is currently serving those
sentences at the State Correctional Institution-Huntington. ?

Petitioner's habeas petition presents seven cl ai ns:

1) Petitioner's conviction was based on his
i nvol untary confession.?

2) Both trial and appellate counsel rendered
i neffective assistance for not preserving an objection to
the involuntary confession on direct appeal.

3) Trial counsel rendered ineffective assistance
when he elicited testinony referring to petitioner's first
trial at petitioner's second trial.

4) Appel | at e counsel rendered ineffective assistance
when he failed to raise the third claimon direct appeal

5) Petitioner was deni ed due process by prosecutorial
m sconduct during his closing argunent.

6) Both trial and appellate counsel rendered
i neffective assistance by failing to raise the prosecutor's
al | eged m sconduct at trial or on direct appeal.

7) Petitioner was deni ed due process during his state

2 A more detailed account is found in the Magistrate Judge's Report and
Recommendation.

® Thefirst and second claims both involve an alleged involuntary confession. The first
claim asserts petitioner's conviction was obtained by the use of an involuntary confession.
The second claim asserts both trial and appellate counsel rendered ineffective assistance
for failing to preserve this claim on direct appeal.
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collateral attack by the state court's m sunderstandi ng of
the basis of his claim he should have been granted a new
trial as a result of newy discovered evidence.

Cl ainms one and two have been voluntarily w thdrawn.
The third, fourth and sixth clainms have been exhausted in
state court; the fifth and seventh cl ai nrs have been
procedural |y defaulted.

FACTS

The victins, Henry and Louis Cooper, had operated the
Cooper's Sporting Goods Store at 4655 N. Fifth Street. On
the evening of May 5, 1971, at about 9:05 p.m, two nen
knocked on the door of the store. One of the two nen
knocki ng on the door was the petitioner. Wen the door
opened, Henry Cooper was shot in the stomach three tines;
he called out for his brother. H s brother approached the
door and was fatally shot. Henry Cooper identified the
petitioner, wearing a yellow jacket, as the person who shot
hi s brot her.

At trial, petitioner's statenent, asserting that he
went to the store that night after snoking sone "grass"” with
a man named Flynnie and Danny Cronin, was read into the
record. It was Danny Cronin's idea to rob the store; he
provi ded a weapon and waited in the car. The petitioner
clainmed that, upon knocking at the door, he was hit with a
bat and the gun "just kept firing."

There were al so three separate eyew tness accounts of
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the events prior to the shooting. Donna Vandeveer Cronin
testified that she was in her house with her husband Danny,
Flynni e, and Janes. She renenbered the nmen were in the
kitchen from6:00 p.m until 7:00 p.m Donna Cronin had
previously given the police a statenent that petitioner

| eft the house wearing a light color jacket. She testified
that she could no | onger renenber the exact color of the
jacket. Donna Cronin further testified that Flynnie and
Danny, but not James, returned | ater that night.

Two wonen testified that they had been wal ki ng near the
store on the night of May 5, 1971. They both heard a | oud
noi se comng fromthe store and then saw a man, wearing a
yel l ow jacket, run fromthe store. Both wonen rushed to the
store and w tnessed Henry Cooper bl eeding on the ground.

DI SCUSSI ON

Petitioner's claimthat trial counsel rendered
i neffective assistance, by eliciting testinony of
petitioner's first trial at his second trial, has been
procedural | y exhausted.

The claimof ineffective assistance of counsel is

eval uated in accordance with Strickland v. Washi ngton, 466

US 668 (1984). First, the petitioner must show that
"counsel's representation fell below an objective standard
of reasonabl eness.” 1d. at 688. This determ nation nust be
"highly deferential." 1d. at 689. A court nust "elimnate

the distorting effects of hindsight, to reconstruct the
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ci rcunst ances of counsel's chall enged conduct, and to
eval uate the conduct from counsel's perspective at the
time." |d. There is a strong presunption that counsel's
conduct falls within the wi de range of reasonable

assi stance, and that, under the circunstances, the action
m ght be considered sound strategy. See id.

Second, petitioner nust show counsel's ineffectiveness
was prejudicial, that is, "there is a reasonable probability
that, absent errors, the fact finder would have had a
reasonabl e doubt respecting guilt.” 1d. at 695.

The petitioner contends the trial transcript shows
references to the petitioner's prior trial elicited by his
own counsel.* But there is no reference to the verdict and
only vague references to the substance of the previous
trial. It is possible these passing references were
necessary to elicit the information fromthe w tnesses;
trial counsel was attenpting to weaken the w tnesses
testinony. Counsel's assistance falls wthin an
obj ectionably reasonabl e standard even if his exam nation of
W t nesses was not as skilled as it could have been. See id.
at 688.

Petitioner suffered no prejudice fromthe all eged

i neffectiveness. He relies on United States v. Universa

Rehabilitation Services, 167 F.3d 171 (3d G r. 1999),

* See Report and Recommendation at p. 8.



vacated & reh'q granted, 1999 W. 239513 (April 15, 1999)(en

banc) (admtting guilty pleas of co-defendants prejudices
defendant in the eyes of the jury), but there, guilty pleas
were expressly admtted in evidence. Here, no guilty pleas
were admtted in evidence; there are passing references to a
previous trial, but not to any finding of guilt. The
government relied not only on petitioner's confession but on
four witnesses to establish guilt.

The totality of the evidence nust be considered. See

Buehl v. Vaughn, 1999 WL 20823 (3d Cir. 1999). The greater

the evidentiary support for a conviction, the less |ikely
any alleged error mght have affected the verdict. 1In
addition to evidence of petitioner's confession, four

W t nesses, including an eyewitness to the hom cide,
testified. The evidence against petitioner was strong.
Petitioner cites several cases calling into question the

val ue of eyew tness accounts, ° but evidence is not viewed in
i solation. The eyew tness account, possibly enough to
uphol d a conviction, was supported by testinony of three

W t nesses who pl aced petitioner at the scene of the crine.
The wei ght of the evidence clearly affords an adequate basis
for finding |lack of prejudice fromcounsel's arguably
deficient performance. The third claimof ineffective

assistance fails both parts of the Strickland test.

® See petitioner's objections at p. 7.



The fourth claim(appell ate counsel rendered
i neffective assistance by not raising trial counsel's error
on direct appeal) was objected to but not briefed by the
petitioner. Since trial counsel was not ineffective under

the Strickland test, appellate counsel was not ineffective

for not asserting a neritless claim

The fifth claim(prosecutor's remarks during cl osing
argunent deprived the petitioner of due process) has been
procedural |y defaulted. Because the claimhas been
procedural ly defaulted, it cannot be reviewed unl ess
petitioner can show cause for the default and actual
prejudice or that failure to consider the claimw Il result

in a mscarriage of justice. See Coleman v. Thonpson, 501

U S 722 (1991). The standard for cause includes, "sone
obj ective factor external to the defense inpeded [the
petitioner's] efforts to conply with the state's procedural
rule."” Id. at 753. No cause for the procedural default has
been asserted so it is unnecessary to consi der whether
petitioner was actually prejudiced.

The fundanental m scarriage of justice exception is

limted to cases of "actual innocence." Schlup v. Delo, 115

S. C. 851, 864 (1995). Petitioner can only be considered
"actually innocent" if he presents new evidence of his

i nnocence. |1d. at 861-62. The court considers the new

evi dence of "actual innocence" together with all evidence of

record. 1d. at 867.



No new evi dence of actual innocence has been presented
and the evidence of record, including the eyew tness
identification, establishes guilt. There has been no
fundanmental m scarriage of justice.

The sixth claimis that both trial and appellate
counsel rendered ineffective assistance when they failed to
object to the prosecutor's alleged m sconduct in his closing
argunent. Petitioner conplains of two separate incidents of
prosecutorial msconduct during closing argunment: vouching®

and referring to another defendant's incarceration. ’

Vouchi ng has been held reversible error when it "is
aimed at the wwtness's credibility and is based on extra-

record evidence..." United States v. Dispoz-OPlastics, 172

F.3d 275, 286 (3d Cir. 1999). "A prosecutor's expression of
personal opinion about the credibility of wi tnesses or the
guilt of a defendant creates a risk that the jury will trust
t he governnent's judgnent rather than its own view of the
evi dence. However, the fact that a prosecutor nade i nproper
statenents is insufficient, by itself, to require a new

trial." Buehl v. Vaughn, 166 F.3d 163, 176 (3d Cr. 1999).

Here, the prosecutor's remarks did not refer to evidence not
of record, but to the prosecutor's reasons for offering

evidence at trial. There was no prosecutorial endorsenent

*See Report and Recommendation at p. 14 for the exact quotation.
'See Report and Recommendation at pp. 15 - 16 for the exact quotation of the aleged
improper remarks.



of a wtness's credibility nor any reference to evidence not
admtted at trial. The comments conpl ai ned of were inproper
because the prosecutor sought credit for trying the case
fairly; i.e., for follow ng the | aw.

Even if the comments were inproper braggi ng about
matters irrelevant to the jury's deliberations, trial and
appel | ate counsel were not necessarily ineffective for
failure to object at trial or raise the issue on appeal.

Magi strate Wel sh's report properly considered the prejudice

prong first. See Strickland v. Washington, 466 U. S. 668,

697 (1984).

The trial evidence presented included a confession, an
eyewi tness identification, and circunstantial evidence of
three witnesses placing petitioner at the store at the tine
of the incident. Petitioner nust show that "there is a
reasonabl e probability that, absent errors, the fact finder
woul d have had a reasonabl e doubt respecting guilt.” 1d. at
695. This standard is not net. Considering the entire case
presented by the prosecution, this conplai ned of conduct,
whil e inappropriate, had little or no effect on the outcone.

The second objection of the petitioner to the
prosecutor's closing argunment was an all eged i nproper
reference to a co-conspirator's guilt. This reference was
objected to by petitioner's trial counsel, so the objection
is considered with regard to appell ate counsel's

representation.



Petitioner objects to testinony by the wife of a
convi cted co-defendant because he alluded to her husband' s
incarceration. Petitioner clains this would lead the jury
to understand his co-defendant had either plead guilty or
been convicted by another jury. bjection to her testinony
was made at trial, and overruled; it was not unreasonabl e
for appellate counsel not to pursue the objection further.
The comments made by the prosecutor referred to testinony
given at trial. The testinony referred to by the prosecutor
in closing was elicited on direct examnation to clarify the
notivations of the witness. The prosecutor's statenents
were factually accurate.

Appel | ate counsel may choose to avoid weak argunents on
appeal to avoid diluting the force of other argunents.

There is no reason to believe appellate counsel was not
exerci si ng reasonabl e professional judgnent.

The comments of the prosecutor to bolster the
credibility of that one witness were not prejudicial. Those
comment s about her husband's being in jail would not
necessarily lead jurors to conclude an all eged co-
conspirator had plead guilty or been convicted. The jury
consi dered a personal confession, an eyew tness account, and
testinony of three other w tnesses presenting circunstanti al
evi dence. The other evidence was wei ghty and sufficient to
convi ct beyond a reasonabl e doubt. Appellate counsel's

decision not to raise the inpropriety of prosecutor's
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cl osi ng argunent on appeal was not ineffective assistance of
counsel .

The seventh claim (petitioner was deprived of due
process because the state court judge in his collateral
attack m sunderstood the basis of his newy discovered
evidence claim was procedurally defaulted. In order for
the procedural default to be excused, the court nust

determ ne whether there is "cause" and "actual prejudice" or

a "fundanental mscarriage of justice." See Colenman v.
Thonpson, 501 U. S. 722 (1991).

Petitioner does not address whether there was "cause"
and "prejudice" or assert any "fundanmental m scarriage of
justice.” Petitioner continues to argue this seventh claim
was not procedurally defaulted. Because petitioner has
stated no reason for the procedural default, the claim
cannot be exam ned on the nerits.

CONCLUSI ON

Petitioner asserts seven objections to the Report and
Recommendati on. Each of the objections has been
i ndependent |y considered by the court. There is no adequate
ground for granting the petition for a wit of habeas
corpus; it will be denied. A certificate of appealability

wi |l not be granted.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEON JAMES : ClVIL ACTION
V. :
SUPERI NTENDENT, OF SCI HUNTI NGTON, :
etc., et al. : No. 97-2864
CRDER

AND NOW this 3rd day of January, 2000, upon
consideration of petitioner's objections to the Magistrate
Judge' s Report and Recomendation on a wit of habeas
corpus, and respondent's response thereto, it is ORDERED
t hat :

1. The Report and Recommendation is APPROVED and
ADOPTED.

2. The petition for wit of habeas corpus is DEN ED.

3. Acertificate of appealability is not granted.

Norma L. Shapiro, S.J.
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